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Introduction

Immigration is always a hot topic in the press and is generally a contentious subject of debate, often
values-related, sometimes heavily based on emotion and perception, sometimes based on evidence
Contrary views are often expressed. For example, the House of Lords Select Committee report on

the Economic Impact of Immigration published in April 2008 reported that:

- about 37% of the public agree that "immigration is good for the British Economy" but
40% disagree; and that

- A quarter of the public think that "we need more immigrants to do the jobs that British
people don’'t want to do" but that half did not think so.

More importantly, that report controversially concluded that the economic benefits to the resident
population in the UK of net immigration are small, especially in the long run. They argued that GDP
which the Government has consistently used as a measure of the benefits of immigration, was an
"irrelevant and misleading” criterion for assessing the economic impacts on immigration on the UK
and that the effects of immigration on income per head of the resident population was a more
appropriate measure of prosperity. Using this criterion, they said that the main economic effect of
immigration was to enlarge the economy but with relatively small costs and benefits for the resident
population. The same report also called for the Government to review its immigration policies and to
explain, on the basis of firm evidence, the reasons for such policies and the economic benefits of

them, suggesting that Government policy was not based on firm facts.

The Government's response to the report was to assert that immigration did result in a significant
growth to the economy (adding 6 billion to the economy in 2006) and that there were wider benefits to

the community in controlled immigration.

Of course immigration also has very significant personal and societal dimensions beyond economic
considerations for the nation. It impacts profoundly on the lives of individuals, both immigrants and
those in the host community, and on their careers, employment and prosperity and on their cultures
and communities. It raises issues of commonalty and difference, tolerance and tension, heritage and
community cohesion and diversity.

Whatever the benefits and issues, it is clear that immigration in some form is here to stay and this
year, the Government has set about implementing part of a 5 year plan announced by the Home

Office in 2005 and what it describes as the most major reform that the UK immigration system has
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seen in 45 years'. In my talk this morning | will inevitably take you into the detail of the legal
procedures and arrangements. It is important to keep the context outlined in my introduction in mind
throughout. The detailed arrangements derive from our attitudes and values related to immigration.
The impact of our laws and rules condition both the treatment of individuals and shapes the impact of

immigration on our communities and society.

I will now talk about two significant aspects of this reform. In the first part of my talk, | will explain the
strict rules that now apply to employers which are designed to prevent illegal working. The new

legislation that implemented these changes came into force on 29 February 2008.

In the second part of my talk, | will cover the most significant part of these reforms, which comprises
the introduction of the new Points-Based Immigration System (referred to by the UK Border Agency
as "PBS"). This new system has been designed along similar lines to the Australian points based

immigration system.

The new PBS began to be implemented from 29 February 2008 and it is being brought into force in
various stages over the coming months. Some major parts of the PBS will be introduced in
November this year. The idea behind the new PBS is to simplify and streamline the UK immigration
system into 5 clear Tiers. Until now, the UK's immigration system has been viewed as unnecessarily
complex with more than 70 routes (with specific criteria and rules applying to each) to coming to live
and work in the UK. In addition, it is intended that the new PBS will be more closely streamlined to
the needs of the UK economy so that only those workers needed to fill genuine gaps in the workforce

or who will bring significant benefits to the economy will be permitted to work in the UK.

| should mention in passing that the introduction of the new PBS, is only part of the picture in terms of
the government's immigration strategy. Some further changes which will form part of the "shake up" to
the immigration system and which are intended to "safeguard our borders" are the introduction of the
requirement for anyone wanting to come to the UK to have fingerprints taken and the requirement for

compulsory ID cards for foreign nationals. However, these changes are outwith the scope of this talk.

Part One - Changes to lllegal Working Laws

As mentioned above, new legislation came into force on 29 February this year introducing new
criminal and civil offences relating to the employment of illegal workers. Sections 15 to 26 of the
Immigration, Asylum and Nationality Act 2006 introduced a new criminal offence of "knowingly"
employing an illegal worker, and a civil offence of "negligently" employing an illegal worker. These
new offences are intended to form part of a government crackdown on illegal working by making

enforcement easier and introducing tougher penalties.

! The House of Lords report questioned whether the new PBS did constitute such as major overhaul as the
Government had described "It is not clear whether the new system will in fact constitute the radical overhaul of
the UK's immigration system suggested by the government.”
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Under the old regime, it was an offence under s.8 of the Asylum and Immigration Act 1996 for an
employer to employ someone over 16 who was subject to immigration control® if they did not have
permission to work in the UK. Employers were obliged to conduct document checks in relation to their
prospective employees before they started work and to examine and copy the documents set out by

the Home Office.

If an employer complied with these steps, the employer had a statutory defence if it transpired that an
employee did not have permission to work in the UK provided that the employer was unaware that the
employee was an illegal worker. Some additional document-checking restrictions applied (and
continue to apply) to nationals from certain EU accession countries who are required to register under
the Workers Registration Scheme.

Breaches could result in a criminal conviction only. No civil penalties applied. The penalty for a
breach was a fine of up to £5,000 (unless the offence was tried on indictment, in which case an
unlimited fine could be issued). Prosecutions, however, were rare which might in part have been due
to the fact that only a criminal prosecution was available to the authorities (less than 15 businesses

were prosecuted by the Home Office in 2007).

This offence was repealed by the 2006 Act with effect from 29 February when the new legislation
came into force (but prosecutions under it remain competent in respect of employees employed at the

time when the legislation was in force)s.
The new law and the statutory excuse

Under the new illegal working regime, s.21 of the 2006 Act makes it a criminal offence for an
employer to employ an employee knowing that the employee is an adult subject to immigration control
who does not have permission to work or is working in breach of his immigration conditions. The new
penalty is a prison sentence of up to two years and/or an unlimited fine. The penalties are therefore
significantly harsher under the new regime. This is particularly so as directors, secretaries and
managers and other officers of a company can be criminally liable if the offence is committed with

their consent or connivance.

The 2006 Act explains that a body corporate shall be treated as "knowing" a fact about an employee if
a person who has responsibility for an aspect of the employment knows the fact. Employers will want
to ensure that there are clear reporting processes in place to ensure that where managers or others
become aware of breaches of the law they are reported appropriately.

% That is, anyone who is not a British National, Commonwealth citizen with a right of abode, or citizens
of the EEA and Switzerland.

% It should be noted that the checks that are required vary depending on when the employee started work. The
UKBA website explains the rules for employees employed before 27 January 1997, the rules applicable to
employees employed from 27 January to 30 April 2004, the rules applicable to those employed from 1 May 2004
to 28 February 2008, and the rules applicable to those employed after 29 February 2008.
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Negligently employing an illegal worker

The new civil offence is described in s.15 of the 2006 Act. It states that it is a civil offence for an
employer to employ an adult who is subject to immigration control who does not have permission to
work in the UK or is working in breach of immigration conditions. The penalty is a fine of up to
£10,000 for each breach. S.15(3) goes on to provide employers with a statutory excuse from paying a
penalty under that provision if they can show that they complied with prescribed document checks

(provided that they did not know about the illegal working).

The introduction of this new civil offence should make it easier to enforce the new laws. The secretary
of state is given the power to issue a fixed penalty for a breach of the law without having established
whether the statutory excuse applies. It is then for the employer to object to the penalty if it maintains
that it is not liable. The issuing of penalties are therefore be a simple and a cost-effective process that
meets with the government's objective of improving enforcement. The UKBA reported in July 2008
that it has issued a total of 352 fines in the period from February 2008 to July 2008 which is a very
significant increase in terms of enforcement from the previous system (a total of 15 businesses were
caught in 2007)*. In addition, it has adopted a policy of naming and shaming employers on its

website, which could cause significant damage to reputation for employers.

At the same time, practical measures such as increased resources being focused on investigating
and prosecuting illegal working has resulted in increased enforcement. The UKBA reported on its
website on 29 February that it had stepped up action in 2007 against illegal working by 40 per cent.
In the UK Border Agency Report, Enforcing the Deal

(http://www.ukba.homeoffice.gov.uk/sitecontent/documents/managingourborders/enforcementbusines

splan08 09) Jacqui Smith MP the Home Secretary, commented that they had arrested over 5000
offenders as a result of illegal working operations in 2007/2008 and that they intended to build on this
in 2008/2009.

The Immigration (Restrictions on Employment) Order 2007 specifies the prescribed document
checking requirements that apply to any employees commencing work from 29 February 2008. It is
important to note that no offence is committed if an employer fails to carry out the document checks.
However, an employer who fails to do so is left high and dry in the event that it has inadvertently
employs an illegal worker so these checks are the only way that an employer can protect itself from

committing an offence.

These checks are more onerous than those previously in place. Detailed guidance has been

published by the Border and Immigration Agency, which is available on its website.

*http://www.personneltoday.com/articles/2008/07/11/46687/prosecutions-for-hiring-illegal-workers-on-
the-increase.html
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One notable difference in the new document-checking regime is a requirement to carry out annual
checks throughout the period of the employment for those employees whose permission to work is
limited in time. This means that employers must understand which of its employees' permission to
work is limited in time from the start of their employment. Employers need to put systems in place to

diarise such checks in order to retain the benefit of the statutory defence.
TUPE and document checks

It is also worth noting one specific point covered by the guidance in relation to employees inherited
under a TUPE transfer and the extent to which the new employer is required to carry out document

checks on such employees (or could be prosecuted for inheriting illegal workers).

The guidance for employers that was in place before 29 February 2008 had expressly stated that
employers were not expected to make checks on employees inherited under a TUPE transfer as the
buyer of a business or transferee could rely on checks carried out by the before the transfer. As the
only potential liability was criminal, employers who inherited employees under TUPE had the comfort
of knowing that they were not inheriting liability for illegal working (as criminal liabilities would not
transfer under TUPE).

Further, if there was a continuing criminal act following the transfer date, the employer had the
comfort of knowing that Home Office policy would ensure that no prosecution would take place
provided the employee had transferred into the business under TUPE. There were no civil liabilities to
consider.

When the new changes to the illegal working laws came into force, the UKBA published guidance that

suggested that its approach to the document-checking obligations under TUPE had changed.

The UKBA new guidance on the new regime stated that buyers would have: “a grace period of 28
days in which to undertake the appropriate document checks and establish an excuse, following the
date of transfer." This would have resulted in significant additional checks having to be carried out by
the transferee within a relatively short period of time (particularly if a significant number of employees

were involved).

In addition, the guidance that had been published was unclear as to whether the new rigorous
document checks had to be carried out on every employee or whether only those checks that were in
place at the time of the employee's original start date had to be carried out which would effectively
have meant carrying out the full document checks for every employee (including meeting them each

to verify their identity as compared to the photographs on the documents etc).5

After the new laws had been in force for some time, PLC published an article stating that the UKBA
had confirmed to it that that buyers of a business or transferees do not need to make individual

document checks on employees as long as they can show they were acquired as part of a TUPE

® This point is discussed in "A Guide to the New lllegal Working Laws", ELA Briefing, 1 May 2008,
Robert Davies and Elaine Mcllroy.
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transfer®. This is clearly a more satisfactory position for employers acquiring employees under TUPE.
As a matter of good housekeeping, some employers may chose to check that the relevant document
checks are on file in any event.

Race Discrimination

The UKBA published a revised code of practice for employers to apply when conducting document
checks to ensure that they do not breach race discrimination laws whilst conducting the document
checks’. The essential advice is that employers should treat all applicants in the same way at the
same stage of the recruitment process in order to ensure equality and to avoid claims of race
discrimination. They should avoid making assumptions based on the employee's accent or
background or appearance and should not just check the documents for who they assume to be non
British or EEA nationals. The guidance also recommends that employers do not ask more information
than is necessary to carry out the document checks so detailed enquiries into the immigration status

of employees should be avoided.

| am now going to move on to the second part of my talk which will consider the introduction of the

new Points Based Immigration System.

Part Two - The New PBS— General Overview

Now that | have outlined the main changes to the laws on illegal working, | want to talk about some
aspects of the new PBS. As explained in the introduction, a new 5 tier PBS is being introduced
gradually over 2008. The system is similar to that which already operates in Australia and it is
designed to control immigration into the UK® in an objective, transparent and easily understandable

manner.

The new system will replace more than 70 routes to living and working in the UK. It will replace the

UK work permit system with effect from November 2008 (which has recently been the most commonly

® "Liability for illegal working on a TUPE Transfer”, 16 June 2008, PLC Employment.

"http:/iwww.ukba.homeoffice.gov.uk/sitecontent/documents/employersandsponsors/preventingillegalw
orking/

® For a useful article summarising some changes to the system see "New Immigration Rules:
Efficiency or More Bureaucracy", Caron Pope of CMS Cameron McKenna LLP, Practical Law
Company, August 2008, Volume XIX Number 7. See also "Getting to the points" Tom Kerr Williams,
Baker and McKenzie, Employment Law Journal, May 2008, 11, and "Implementation of the First
Phase of the New Points Based System", Zulaykha Bhaijee, Mcgrath LLP, The In House Lawyer, April
2008, 65.
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used route to coming to work in the UK other than the Workers Registration Scheme for certain EEA
nationals)’. It will close in November 2008.

Before getting into the detail of the new system, | want to mention that a fundamental change
underlying the new system which is the introduction of the concept of "Sponsorship”. Employers and
other bodies will be expected to Sponsor migrants for all of the new tiers except for Tier One of the
new system. For an employer to act as a Sponsor for an employee (under the replacement to the
work permit scheme for example) it will be expected to apply for a Licence from the UKBA and it will
be expected to assume certain duties and responsibilities in relation to that individual to ensure
greater compliance with immigration obligations. | will explain the Sponsorship duties further below
and the process of applying for a Licence as these are perhaps two of the most likely areas that
employers will be seeking advice on in the near future. But first, | will outline the basics of the new 5
tier PBS.

o Below is a breakdown from 2005 of the number of employees in the UK in 2005 engaged under various routes of the UK

Immigration system taken from http://news.bbc.co.uk/1/hi/uk_politics/7322825.stm

Home Office worker | 194,953
registration scheme

UK work permits 86,191
EU and EFTA*
35,200
20,135

Working holidaymakers

Highly skilled migrant | 17,631

programme
. 15,455
Seasonal  agricultural
workers scheme
Domestic servants
10,100
8,260
UK ancestry
7,401
Sector based schemes
. 2,360
Au pairs
. 2,699
Science and
engineering graduates
scheme
530

Ministers of religion
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The Basics of the New 5 Tier PBS
The new system consists of the following five categories:

e Tier One — for highly skilled workers who do not need a job offer to apply.

e Tier Two — for skilled workers with a job offer, or for individuals being transferred to work in
the UK from an overseas group company (Intra Company Transfers). This tier will replace the
work permit scheme from November 2008.

e Tier Three — for low skilled workers filling specific temporary shortages, for example,
construction workers for a particular project. However, this tier is currently suspended.

e Tier Four — for students coming to the UK to study so | will not cover this.

e Tier Five — for youth mobility and temporary workers, for example, working holiday makers or

for certain sports persons or musicians.

The most important Tiers for UK employers bringing talent into the UK to work are Tiers One and Two
which bring very obvious benefits to individual employers and to the wider economy. In limited cases,
certain employers may sponsor Tier Five employees). Even if employers do not specifically want to
target talent from overseas, they need to be familiar with the PBS so they can comply with their
obligations to carry out document checks to establish permission to work as outlined above. All
employees engaged under the PBS will have permission to work for fixed periods which vary

depending on which category they have applied under.

Timescales for Implementation

As | mentioned, implementation of PBS began in February 2008 and is currently undergoing a stage
by stage roll out. Tier One is already fully operational (for Highly Skilled Workers, Post Study Workers,
Investors and Entrepreneurs).

The second key timescale to bear in mind is November 2008. This is when Tier Two (which is the
replacement for the work permit scheme will be fully operational) and when the work permit scheme
will close. Employers who want to be able to employ employees on the replacement to the work
permit scheme need to apply for their Tier Two Licence by 1 October 2008 in order to have their
Licence up and running by the time that Tier Two opens.
Tier Two (along with many of the other Tiers) will have various sub-categories:

Tier Two (General) for Skilled Workers with a Job Offer

Tier Two (Intra Company Transfers)

Tier Two (Sports People)
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Tier Two (Ministers of Religion)

Tier Five (Youth Mobility and Temporary Workers) will also open in November 2008. This will be

relevant to some employers.

November 2008 is therefore an important date for employers to bear in mind.

This new system will not apply to temporary immigration visas such as visitor visas. In addition,

spouse immigration and dependent immigration will remain separate from the PBS.
Tier 1 (high skilled worker)

Tier One is aimed at enabling highly skilled people to come to the UK to look for employment or self
employment opportunities. Individuals do not need an offer of employment to apply. Employers are
not expected to act as sponsors for such individuals and do not therefore have the same obligations
as they do in respect of Tier Two employees which | will explain below. Employers must ensure that
they carry out the required document checks for any such employees before they start work and on

an annual basis. Tier One is split into various sub-categories.

Tier One (General)

The Tier One (General) category awards applicants points for qualifications, previous earnings, UK
experience, age, English language skills and available maintenance (funds). This replaces and is
similar to the highly skilled migrant programme (with some notable differences). The English
language requirement can be met by the applicant having passed a test equivalent to grade C at
GCSE, or having come from a majority English speaking country (all countries are listed by the Home
Office) or have taken a degree taught in English (verified by NARIC). An application is made in one
stage (whereas the highly skilled migrant programme required a two stage process to be followed).
The cost is £750 if made in the UK or £600 if made overseas and if successful, a visa will be granted

for 3 years.

This replaces and is similar to the former Highly Skilled Migrant Programme so individuals generally
need a good degree and a reasonably high level of previous earnings to apply. Individuals will be
granted permission to work for up to three years (and they can obviously choose to work wherever
they want — their permission to work is not based on any particular employer or job). They can apply

for an extension at the end of that period and can eventually apply for permanent residence.

Applicants must show they have maintenance funds of £800 if they are applying in the UK or £2,800 if
applying from outside the UK (irrespective of the country he/ she is relocating from).

Tier One (Post Study Work)
The second major sub-category for Tier One is referred to as the Post Study Work sub category. The

post-study worker category is aimed at retaining international graduates who have studied in the
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United Kingdom. It replaces other graduate schemes such as the Fresh Talent Scotland Scheme
and the International Graduate Scheme. Post-study workers are free to look for work without having
a sponsor for the length of their leave for a period of up to two years. Employees are expected to
switch into another tier of the points-based system as soon as they are able to (and if they do not
manage to do this by the time their visa expires they must leave the UK). Time spent under this
category does not count for permanent residence applications. Essentially, they must apply for this
visa within 12 months of them being awarded a UK qualification from a United Kingdom institution
(HND's diplomas and degrees qualify). They also have to satisfy an English language requirement
and must have certain minimum funds (which amount varies depending on whether they are applying

from in or outside the UK).

Tier One (Investors)

The investor category is designed to allow high net worth individuals to make a substantial financial
investment in the United Kingdom. Individuals are awarded points based on their ability to invest
£1,000,000 in the United Kingdom. Initial applicants will have permission to stay and work for up to

three years although an extension application can be made at that stage.

Tier One (Entrepreneurs)

The entrepreneur category is aimed at attracting those investing in the United Kingdom by setting up
or taking over, and being actively involved in the running of one or more businesses in the UK.
Applicants must score a certain number of points for their attributes, for English language ability and
for available maintenance (funds). Initial applicants will have permission to stay and work for up to

three years although an extension application can be made at that stage.

Tier 2 (Skilled workers)

Tier Two (General) for Skilled Workers with a Job Offer and Tier Two (Intra Company Transfers)

The skilled migrant tier (Tier Two) is aimed at enabling UK employers to recruit individuals from
outside the European Economic Area (EEA) to fill a skilled job that cannot be filled by an EEA worker.
As mentioned above, employers will be required to act as sponsors for the employee. This means
that they will have significant responsibilities in respect of the employee concerned. Initial applicants
will have permission to stay and work for up to three years although an extension application can be
made at that stage for a period of a further two years (whereas under the work permit scheme,
employers could apply for permission to work for five years). To successfully apply under Tier Two the
migrant must show that he/she has enough points to qualify (and the job must be at NVQ Level 3 or

above to be sufficiently qualified to apply). The migrant must obtain an overall point score of 70
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points. *® This will also be a one stage process with the individual applying at an embassy abroad for
entry clearance (whereas under the Work Permit Scheme, the process involved an application being
approved by Work Permits UK and then a separate entry clearance application had to be made
overseas — a two stage process). The Government has estimated that 12% fewer migrants will

qualify as a result of the changes.

Employers will be able to sponsor skilled migrants under Tier Two in three cases:

1. For certain shortage occupations (as identified and designated in a list that is compiled by a
government committee called the Migration Advisory Committee (MAC)).

This list will be finalised in October 2008. It will contain skilled occupations where there are shortages
that cannot be filled by EEA nationals. The migrant's application need not establish his/her academic
qualifications or a level of prospective earnings for this type of Tier Two application.  The initial
shortage occupation list was published on 8 September 2008. It reduced the number of jobs open to
migrants from one million to 700,000 (a reduction of 30%) making it more difficult for some employers
to be able to recruit and harder for some migrants to come to the UK. If a job falls under this
shortage list, employees get 50 points. This means that they must only meet the English Language

Requirement (which is a basic standard) and have certain available funds to qualify.

2. For jobs which have passed the Resident Labour Market Test (RLMT). The employer will have to
demonstrate that it has advertised the job and was unable to fill it with an EEA national.

The employer must have advertised the job for a minimum of 2 weeks in JobCentre Plus or advertised
as agreed in a sector specific Code of Practice (which has yet to be produced). If the prospective
earnings from the job are in excess of £40,000 the job must only be advertised for a minimum of one
week. The job must be advertised at or above the ‘appropriate’ salary or remuneration for that type of
job. If a job is paid a salary of £24,000 and passes the RLMT, the individual will qualify (provided
that they meet the English Language requirement and funds requirements). If they earn less, further

points can be obtained for certain qualifications to make up the total of 70 points.

The only exception which does not require RLMT to be met is when highly capable international
graduates who have been working in their UK job for at least 6 months apply. They are able to switch

from Tier One into Tier Two.

1% petailed guidance on the proposed criteria and requirements for Tier Two applications has been published by
the  UKBA. The link to this ‘Statement of |Intent can be accessed via the

following:http://www.bia.homeoffice.gov.uk/sitecontent/documents/managingourborders/pbsdocs/
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3. Intra Company Transfers, where the employee already works for a multinational company

overseas and is transferred to work in the UK.

For Intra Company Transfers no RLMT is necessary. The person must have been working overseas

for the sponsoring company for at least 6 months and must earn salary or remuneration in the UK

which is commensurate for that job. No English language requirement is necessary unless they want

to stay beyond 3 years.

Type of application

Points Awarded

COS for a Shortage Occupation

50 points

COS for a job offer that passes the RLMT or Intra

Company Transfer

30 points

Prospective earnings exceed £24,000

20 points (more limited are available for lesser

earnings)
Qualifications (you can only score a maximum of
15 points)
NVQ level 3 5 points
Bachelors/Masters 10 points
PHD 15 points

Maintenance Requirements

10 mandatory points to pass this. The individual
must have £800 (plus a sum for each dependant)
for the period before they are paid their first
salary.

English language ability (10 points pass mark) —

10 mandatory points to pass this.

Migrants with a COS for shortage occupation
posts or jobs that have passed the RLMT will
need to demonstrate English to a ‘basic user
standard’.

If the migrant is applying by reason of an Intra
Company Transfer the English language
requirement only needs to be met if they wish to

stay beyond three years.

There are two further sub categories of Tier Two which are specialist categories for Sports People

and Ministers of Religion. The sports people category allows individuals to play or coach. They must

be internationally established at the highest level to qualify. The Ministers of Religion category is for
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those who wish to perform certain religious duties in the UK. Points are also awarded for English
language and maintenance.

The Concept of Licensing and Sponsorship

Employers will have to be "Licensed" by the Border and Immigration Agency (UKBA) with effect from
November 2008 in order to employ migrant employees under the new Tier Two system. The
employer must apply to the UKBA for a Licence by completing an online application form, sending
supporting documents (which must be sent within 10 days and which must be certified by a Notary or
solicitor, or by the issuing authority) and a fee (of £1,000 or £300 for small employers'). The UKBA
will then carry out appropriate checks before issuing the Licence.

Employers can ask legal representatives to assist in preparing the Licence application but they must
actually make the application themselves. Legal representatives assisting with the application must
sign off an online declaration confirming that to the best of his or her knowledge and belief, the
application is true and correct. The employer must also sign an online declaration making a similar

declaration.

Much of the information to be provided with the application is factual information regarding the
organisation, its size, activities and information verifying its identity. However, there are some

issues for employers to consider in advance of making the online application.

Firstly, the employer will be asked to give an indication of the number of Certificates of Sponsorship
(COS) it expects to issue each year when it applies for a Licence and will have to provide reasons for
this estimate. The COS will be issued to each migrant worker that the employer wants to work for it in
the UK so this will depend on the number of migrant employees it wants to employ under Tier Two.
Some prior thought and planning may need to be given, particularly as the Licence will last for 4

years. The UKBA will decide on the maximum number of COS that is appropriate for each Sponsor.

The Sponsor will then be able to apply to the UKBA for a COS if it wishes to employ a particular
migrant. The employer will have access to an online Sponsor Management System which will be
operational in November 2008. The employer will issue a COS (a unique reference number) to the
employee provided that they satisfy the relevant requirements. The employee needs this before

applying for entry clearance to the UK. A separate fee is payable for each COS.

' For companies to be a small Sponsor, they will have to have turnover below £5.6M, a balance
sheet of less than £2.8M and 50 or less employees. If the employer is not a company it must have
less than 50 employees.
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Authorising Officer, Key Contact, Level 1 and 2 Users

The second issue for employers to consider before making the Licence application is who within its
organisation, should hold the various roles that need to be assigned in the Licence application form.
Each Sponsor must nominate an Authorising Officer (AO) and Key Contact when applying for a

Licence. A single person can carry out both roles.

The AO will be responsible for the licensing application and for ensuring that the Sponsor fulfils its
duties. The role should be held by a senior, responsible, honest and competent member of staff who
must be a permanent employee. A representative cannot act as an AO. The AO is responsible for
the activities of anyone issuing a COS. Any non compliance may result in the Sponsor losing its
Licence or being "B Rated" (which is explained below). It is therefore a fairly responsible position and
in some organisations it may be held at Board level. If that is the case, the relevant Board Director
may require to undergo training so that they are fully aware of the responsibilities that go with the role,

and the obligations that Licence holders have in relation to the migrant employees that they employ.

The AO will decide who can be set up as Level 1 and 2 Users to access the Sponsor Management
System. These Users will undertake the day to day operation of the Sponsor Management System. A

Representative can be a Level 1 user. The AO is responsible for their conduct.

The Key Contact will be the first point of contact for the UKBA. They will be contacted about queries
with the application form, documents submitted and payments so this is more of an administrative
role.

The UKBA will make checks on the AO, Key Contact and Level 1 user (including criminal conviction

checks). All of these people must be based in the UK.

Should Each Branch Apply for a Separate Licence?

The third issue which should be considered in advance of making a Licence application is whether a
separate licence should be put in place for each location, branch or part of an organisation. The

UKBA permits employers to put separate licences in place in such circumstances.

In the event that a Licence is withdrawn, migrants who were complicit in any dishonesty by the former
Sponsor are likely to have their leave curtailed. Other migrants are likely to have their leave
shortened to 60 days to find a new Sponsor or to leave the UK. Thereafter they may have to leave
the employment of the Sponsor. This could clearly be disastrous for many businesses that rely on

migrant workers.

The benefit of putting separate licences in place is that if a Licence is revoked, and if separate
braches have their own Licence, this will not have the effect of automatically revoking the Licence of

the other branches and curtailing the leave of migrant workers there.
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The downside to having separate licences is that a separate application and fee must be paid if

separate Licence applications are made for each branch of an organisation.

Rating

Sponsors will be rated "A" or "B" under this new system. The rating will depend on the UKBA's
assessment of the risk posed by the Sponsor. Generally, sponsors will be A Rated unless the
Sponsor or another relevant person has been issued with certain illegal working penalties, or unless
they have certain convictions in respect of the conduct of their business (such as National Minimum
Wage convictions or benefits fraud). Breaching immigration laws by for example, employing an illegal
worker may result in the Licence being downgraded to a B rating or withdrawn.

B rated Sponsors will be provided with an "action plan" of up to 12 months requiring certain

improvements to be made. If they do not comply with it, their Licence may be withdrawn.

Checks by the UKBA

Once the application has been submitted online and the supporting documents and fee have been
sent to the UKBA, it may conduct investigations to ensure that prospective applicants for a Licence
are likely to fulfil their duties. The UKBA will check:

e Whether the employer is a bona fide organisation operating lawfully in the UK. (Documents

are required to demonstrate this).

 Whether the employer is trustworthy (taking account of the background of the organisation, its

key personnel and those in control of it).

e Whether the employer is capable of carrying out its sponsorship duties. (This involves an

examination of the employer's HR and other processes).

In terms of the assessment of HR processes, employers score points in 5 key areas. An employer

must score at least 1 point in each area to obtain a top rating overall. The 5 areas are:

e Monitoring immigration status and preventing illegal working and diarising the yearly checks)

e Maintaining contact details (which can be done electronically) using an appropriate database
and adopting systems to make sure personal data is up-to-date

« Record keeping (i.e. detailed and comprehensive personnel files including copies of
references and qualifications etc.)

e Migrant tracking and monitoring (i.e. appropriate attendance management policies which will
highlight where a migrant fails to attend work. These should be actively pursued and should

flag irregular attendance etc).
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< Recruitment Practices (i.e. making sure that a migrant has the appropriate professional skills
and qualifications for a role. The company must keep appropriate records and monitor that

professional accreditations etc are up-to-date.)

The Duration of the Licence

This Licence will be valid for 4 years (from the later of when it is granted/ when the new regime
becomes operational). The Licence must be in place for the entire period of the Tier Two employment.
If employers want to employ migrants under both the Intra Company Transfer Tier Two route and the
General Skilled Worker Tier Two route, they must apply to be licensed in respect of each category
(although it is currently possible to apply for a Licence to cover both). It is not currently necessary to

pay a separate fee for each type of Tier Two Licence.
Licensing and TUPE

A new Licence application must be made within 28 days if employees transfer to an unlicensed
employer under the Transfer of Undertakings (Protection of Employment) Regulations 2006. This is

important. The leave of any migrants can be curtailed if the employer fails to apply for this.
Duties of Sponsorship

An important aspect of the changes will be that employers will have a number of important duties in
respect of those migrants whom they sponsor. The specifics of these duties are set out in the UKBA
guidance. These duties are new and until now, employers have had very limited responsibilities in

respect of those migrant workers that they employ. In summary, the new duties will be to:

e Inform the UKBA within 10 working days if the migrant does not turn up for the job or if he or

she is absent without permission for 10 working days.

« Inform the UKBA if the employment ends, if the sponsorship ceases, if there are significant
changes in the migrant's job or salary (other than usual pay reviews), if the Sponsor suspects
the migrant is breaching immigration conditions or if the Sponsor's circumstances change

significantly.

e Keep proper records of migrants including up to date contact details (and in due course,

details of the migrant's ID card) and must supply them to the UKBA on request.

e Inform the UKBA of the details of any third party or intermediary involved in the migrant's

recruitment.

 Not issue a COS to a migrant unless such person is, to the best of the Sponsor's knowledge
and belief, likely to comply with the conditions of leave.

The Use of Representatives

As noted above, the actions of representatives on behalf of an organisation will be treated as the

actions of the organisation for licensing purposes. The UKBA states that "it is vital that sponsors who
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engage representatives (or agents to help them recruit and bring in migrants) engage only those who
are reputable, honest and competent”. The choice of Representatives should be carefully considered

as having a Licence revoked could have serious consequences for some businesses.

A Sponsor can elect to use a particular representative in the application form to handle its affairs
(subject to the exceptions noted above). The UKBA should be informed of the names of employees

within the Representative who will be dealing with its business (they will be a Level 1 or Level 2 User).

TIER FIVE — YOUTH MOBILITY AND TEMPORARY WORKERS

| just want to briefly mention Tier 5 as it is less likely to be used by employers to bring talent into the
UK (although many employers may employ migrant workers who have Tier 5 permission to work
when that Tier opens).

Tier Five is aimed at enabling young people to come and experience life in the UK for up to 2 years.
Individuals can carry out any work except for business and professional sport, or to work as a doctor

in training. The various categories of Tier Five include:

Tier Five (Creative and sporting workers) — up to 1 year

Tier Five (Charity workers) — up to 1 year but no paid work is allowed.

Tier Five (Religious workers) — up to 2 years

Tier Five (Government authorised exchange category) - up to 2 years (although no
licence applications are currently being accepted)

Tier Five (International agreement category) — up to 2 years

Tier Five (Youth mobility scheme) — up to 2 years

Tier Five (Youth Mobility)

This category applies to individuals who come from a list of participating countries. They must be
sponsored by their national government. It replaces the working holiday maker scheme. Employees
will be aged 18-30 and must have funds to support themselves in most cases. They cannot have
dependent children and are expected to leave the UK when the permission ends. It is a temporary

immigration category for a period of up to 2 years.

Conclusion
The recent changes to the immigration system have placed a heavier burden on employers. This is

evident by the requirement that employers be licensed as a Sponsor for certain categories of
employee and also by the increased onus on employers in terms of their Sponsorship obligations. In
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addition, the new document checking procedures and harsher penalties (with increased enforcement
in respect of breaches) against employers who employ illegal workers has created a climate whereby
employers need to be fully aware of their obligations to avoid falling foul of the legislation.

| also want to remind you that alongside increased responsibilities for employers they bring
considerable opportunities. The resources of highly motivated workers, skilled, highly skilled or
unskilled is an important and valuable resource —particularly in a society where there are gaps in skills
and a changing pattern of demography as the population shift towards an ageing population. We
should never forget the context that | outlined in my introduction —our decisions are about individuals,

families and communities, not just about units of employment.

Copyright remains with the author. The information reflects the law as of 16 September 2008.
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